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Fiduciary due diligence is
best folded into day-to-day
operations and fiduciary meet-
ings in order to ensure ongo-
ing compliance. In order to do
so, the plan sponsor must be
aware of the appropriate pro-
cesses, laws and regulations,
and red flags to perform the
function properly. Many plan
sponsors that have hired in-
vestment advisors, then feel
the need to hire another inde-
pendent advisor to report to its
fiduciary committee on the
compliance and processes of
the investment advisor. With so
much litigation and significant
funds invested in plans, one
can understand why such a
service is desirable . . . but is
it necessary? The answer is
not simple, and this article
reviews best practices in the fi-
duciary space.

It seems obvious, but it is
such good advice that it must
be repeated here: Know your
plan! There is so much to
know, of course, to comply with

the fiduciary rules under the
Employee Retirement Income
Security Act of 1974 (ERISA)
but also to ensure that best
practices for retirement plans
are being met and surpassed.
The best way to accomplish
both goals is ongoing due dili-
gence . . . simply said, but
complicated to achieve.

With that having been said,
due diligence is best folded
into day-to-day operations and
fiduciary meetings in order to
ensure ongoing compliance. In
order to do so, the plan spon-
sor must be aware of the ap-
propriate processes, laws and
regulations, and red flags to
perform the function properly.
Many plan sponsors that have
hired investment advisors then
feel the need to hire another
independent advisor to report
to its fiduciary committee on
the compliance and processes
of the investment advisor. With
so much litigation and signifi-
cant funds invested in plans,
one can understand why such

a service is desirable . . . but
is it necessary? The answer is
not simple, and diving into
some basic requirements first
is appropriate.

We turn to, of all places, a
patent infringement lawsuit for
some guidance. Filed in August
2014, GRQ Investment Man-
agement (GRQ) filed suit
against Financial Engines Inc.
and Financial Engines Advi-
sors in the U.S. District Court
for the Eastern District of
Texas, alleging the defendants
infringed on a pair of patents.
The defendants were in the
business of providing personal-
ized fiduciary advice to em-
ployees of its plan sponsor
clients. GRQ claimed that two
patents it owned were violated
in a number of ways, including
by providing a system for dis-
cretionary asset allocation and
providing a method for distri-
but ion suggest ions for
investors. It took only until
January 2015 for the GRQ to
file for a voluntary dismissal
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with prejudice, but during that
short five-month period, law
firms throughout the county
sounded alerts to the begin-
ning of a flurry of suits against
computer-based programs that
provide investment advice to
participants, as well as against
plan sponsors and fiduciaries
whose plans are utilizing pro-
grams that infringe on others’
patents.

At the time, our esteemed
legal counsel seemed like a
prophet. He had warned us
that the so-called “SunAmerica
Opinion,” an advisory opinion
from the Employee Benefit Se-
curity Administration (EBSA)
arm of the Department of Labor
(DOL), would spark some is-
sues because it stated that
ERISA guidance from indepen-
dent advisers could provide
managed account services.
The issue was what did it mean
to us, a non-directed trustee
investment advisor that selects
funds on behalf of the plan
sponsor, thereby assuming
that fiduciary duty under
ERISA?

The GRQ lawsuit thus
proved yet another opportunity
for us and many investment
advisors to remind our clients
that plan fiduciaries have a
duty to prudently select third-
party providers and their ser-
vices, but relief from one fidu-
ciary duty did not remove the
duty to monitor investment per-

formance, and also fees, in-
vestment selection processes,
and more. A checklist for plan
fiduciaries was quickly manu-
factured by many different
sources, and many of them
were appropriate guides for
investment advisors to work
with their clients to ensure their
own and plan compliance.
What follows is one such list of
guidelines that fiduciaries con-
sider in selecting and dealing
with providers:

E Plan service providers are
“parties-in-interest” under
ERISA. The plan sponsor
must therefore ensure
that the involvement of
any party-in-interest with
the plan will not result in
a prohibited transaction.
The “parties in interest” of
an employee benefit plan
are: any fiduciary (includ-
ing, but not limited to, an
administrator, officer,
trustee, or custodian),
counsel, or employee of
the plan; a person provid-
ing services to the plan;
an employer of covered
employees; a union
whose members are cov-
ered; owners of such em-
ployers or employee orga-
nizations; relatives of a
party-in-interest; or indi-
viduals or corporations
with an ownership or em-
ployment relationship with
a party in interest. The
process then is first going

through all of the parties
to determine if any of
them is a party-in-interest.
If one is so found, the
potential prohibited trans-
action must be reviewed.

E Professional advice to
guide the provider selec-
tion process should be
considered. This can hap-
pen when a plan sponsor
hires an investment advi-
sor, like Waterford, to
take the fiduciary respon-
sibility completely to se-
lect the investments, thus
removing the plan from
the process; the invest-
ment advisor’s say is fi-
nal, as is the assignment
of fiduciary responsibility
for the selection. The next
level “up” is where a sec-
ond fiduciary is hired to
assist the plan sponsor in
monitoring the investment
advisor. In any event, the
plan retains the ultimate
responsibility of ensuring
that these fiduciaries are
doing their respective
jobs.

E Before selecting plan pro-
viders, conduct careful
due diligence as to their
qualifications, experience,
fees, expenses, client ref-
erences and other factors
bearing on the quality and
appropriateness of their
services. An onl ine
search should be made
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for any reported court de-
cisions involving any po-
tential provider. This duty
does not end upon hiring,
but instead must be con-
tinuous (in select intervals
of time) to ensure that the
providers remain qualified
for their work. This
should, but rarely in-
volves, following up with
client references, espe-
cially when a plan spon-
sor learns of an exodus
from the provider.

E A request for proposal
(RFP) or other formal bid-
ding process for prospec-
tive providers may be
appropriate. Subsequent
RFPs including the al-
ready selected advisor
are also appropriate,
whether one is seeking to
change or not. It not only
keeps the current provider
on its toes, but also en-
sures that the plan under-
stands the competition
including pricing and
services.

E Even without a formal bid-
ding process, complete
details concerning the
services to be provided
and the fees charged
must be obtained. Again,
this is an ongoing
process.

E Thoughtfully negotiate
and periodically review
provider contracts, includ-

ing any indemnity obliga-
tions of both the provider
and the plan administra-
tor, particularly when the
provider’s form agree-
ment is used. Often plans
believe that a form that
arrives via email in PDF
format cannot be negoti-
ated simply because it did
not come as a Microsoft
Word document . . .
which may be exactly
what the provider wants a
client to believe, but that
is just not so! As the plan
fiduciary, it is critical to
ensure that the agree-
ment reflects necessary
services and appropriate
ERISA-compl iant
processes. Especially im-
portant is the ability to
leave the provider! A con-
tract that binds a plan to
a provider without a short,
reasonable way of sepa-
rat ing is simply
unacceptable. Therefore,
the agreement should re-
flect not only a short win-
dow after notice until ter-
mination for any or no
reason, it should also
specifically state that the
provider will cooperate
fully with the transition.
The agreement should
also state that there are
no separation fees, some-
thing that unfortunately
has been a serious prob-
lem in the past especially

with insurance companies
that had placed insurance
products within the plan
that include surrender
fees.

E Depending upon the au-
thority over plan assets or
plan administration that a
provider is to be given as
well as the services it is
to perform, the provider
may be a plan fiduciary. If
so, the provider should
acknowledge its fiduciary
status in writing as well as
the extent of the
responsibility. In order to
understand the full agree-
ment, it should also spell
out the plan’s remaining
fiduciary responsibility so
that the next person sit-
ting in the corporate chair,
who may not be experi-
enced in ERISA ways, will
have the agreement as a
“cheat sheet” spelling out
duties and responsibilities
for both the plan and
provider.

E If the provider will handle
plan assets, be sure a
proper fidelity bond is in
place. It is not enough to
simply have the language
in the contract, the plan
should not be shy about
asking for a copy of the
bond for its records. Al-
ways keep in mind that it
is prudent to think like a
DOL auditor or better, a
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defendant in litigation:
what document would you
like to see and/or wish
you had to defend the
plan?

E Determine whether a pro-
vider’s compensation is
reasonable in light of the
services being rendered.
This is of special impor-
tance when the provider
is to be paid by the plan,
as reflected in the hun-
dreds if not thousands of
ERISA lawsuits currently
being litigated throughout
the country. For example,
over 20 universities have
been hit with class action
lawsuits regarding the
reasonableness of their
fees, resulting in millions
of dollars in settlements
resulting from defendants’
realization that litigation
would be fruitless, that
the fees being paid were
simply too high. Some of
the settlement agree-
ments have been ex-
tremely specific with de-
fendants settling forth the
processes for benchmark-
ing fees in the future. Re-
member, too, that the rea-
sonableness of fees is an
ongoing issue, and ac-
cordingly the benchmark-
ing must be as well.

E Monitor provider perfor-
mance and fees to be
sure that proper services

are provided and charges
are consistent with the
provider agreement. At
the least this should hap-
pen semi-annually, al-
though many prefer quar-
terly meetings. Boards of
Directors have become
much more interested in
these results since the
spate of lawsuits in the
past decade that, despite
having seemingly slowed
a bit during the novel
coronavirus (COVID-19)
pandemic, have been a
sore point not just for ac-
ademic institutions but for
many public companies
as well.

E Follow up on any com-
plaints about provider
performance. This relates
not only to investment
performance, but such is-
sues as Web sites,
follow-up with employees,
appropriate information
given during one-on-one
meetings . . . in fact, any
connection between a
provider and a participant
or beneficiary. The result
is often that the interac-
tion that caused the com-
plaint is not a fiduciary,
but with enough dissatis-
faction and a motivated
unhappy participant, it is
not a huge step to find a
lawyer willing to attack
something else in the
plan.

E Document the steps that
have been taken to select
and monitor each plan
provider, the services it is
performing, and other
matters related to investi-
gation and decisions on
provider issues. While it
used to be a standard
that process and not re-
sults will keep a fiduciary
safe from potential liability
under ERISA, we believe
that is no longer the case.
That is, the results have
to reflect a higher stan-
dard in the past. It is rare
today for fees to be ac-
ceptable if too high based
upon the various provid-
ers and methods avail-
able for diversi fy ing
investments. Needless to
say, a fiduciary must not
only get the process right,
but in turn must act ac-
cordingly in order to sat-
isfy the evolving ERISA
standard, and certainly to
attempt avoidance of
lawsuits.

We began this article by say-
ing that the fiduciary duty to
oversee providers is an ongo-
ing duty; we close by saying
the duty continues to evolve,
and the standard only climbs
higher. Expectations of the
plan should grow in lockstep
. . . and the appropriate pro-
vider will lead the way to higher
and better methods for doing
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so. Anything less is simply
unacceptable.
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